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Bava Basra (Mishnah 87b)

MNN SN N2 N N2IWD — If one sends his minor son to a storekeeper to purchase oil VTN
(12 — with a pundyon in his hand,) WY N1 D T — and [the storekeeper]
measured for [the child] an issar’s worth of oil JND I 12 10)) — and gave [the child]
the issar that was his change from the pundyon, PNVNN NN 92¥ — and on the way home
[the child] broke the flask of oil J9ND N 7aN) — and lost the issar, 20 >N — the
storekeeper is liable. 7019 NN 27— R' Yehudah exempts the storekeeper, mn Syy
NYY 12 — because it was with this intention — that the storekeeper should give the child the
oil and the issar — that [the father] sent [the child]. N Y 0NN ©TiM — But the
Sages concede to R' Yehudah Pivnn T2 NivynY yma — that when the flask was in the
child's hand 21N YN 710 — and the storekeeper measured the oil into it, MNNY
MVa— the storekeeper is exempt from liability.

Bava Basra (Gemara 87b-88a)
WY NN YY) 7N NpYa — It is understandable that in regard to the issar and the oil they
disagree in this point: MIYTY SWTIND 120 27T — The Rabbis hold that it was merely to
inform [the storekeeper] of his need for oil that [the father] sent [his child], but he did not
want the child to bring it home himself. Therefore, when the storekeeper entrusts the child with
the oil and the issar and they are lost, he is liable. MYTY M2 O PTYY 120 NP ' — But R’
Yehudah holds that it was with the intention that [the storekeeper]| send him the oil with his
child that [the father] sent [the child]. Therefore, the storekeeper is exempt from liability.
NYY (1av) Ny — But the flask — NN NYTN NTAIX — it is a deliberate loss! When the
father gave his young child the breakable flask, he deliberately abandoned it. Why do the Rabbis
hold the storekeeper liable if it breaks?

The Gemara finally answers:
[88a] Yoy »nna Xon — With what are we dealing here? DINNY M2 TN MYVIY NI — A
case where [the storekeeper] took [the flask] from the child in order to measure with it for
other [customers]. Thus, in effect he borrowed it without the father's permission. ONIYI
NP NP NYTN N9Y — And it is regarding the law of one who borrows an article without its
owner's permission that they (R' Yehudah and the Sages) disagree. N7 ONW 920 0 — One
master (R' Yehudah) holds that [one who borrows an article without permission] is
considered a borrower. N0 171 120 9 — But the other master (i.e. the Sages) holds that
he is considered a thief.

Bava Kamma (26b)

27 9N — And Rabbah said: 20 YN DD Pt — ~If one threw a utensil off the top of a
roof ML HPNA 112 NN X213 — and someone else came along and shattered [the utensil]
in midair with a stick, he [the one who wielded the stick] is not liable to pay for the utensil.
Noyv N — What is the reason? 720 NPan X)) — He has merely broken a broken
utensil.
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The Bach doesn't address the Gemara in Bava Basra, but he holds that giving something to a yop is an ny7H NN that
is hefker.

The Taz, Gra, and Machaneh Ephraim use the Gemara in Bava Basra as a proof for the Rambam. [Nesivos also seems
like this.]

The Ketzos answers that the Tur agrees that the case of a katan is different and is not hefker. [But he could agree with
Nesivos that it means only that giving it back to the katan is not negligence; if the katan loses it, he might be obligated to return it
because it is not called nyTn NPaN in this respect. However, if this is the Rambam's source, then at least we see that there is no
obligation to return it. And according to Ketzos and Machaneh Ephraim last week, you can keep it after yiush because there is no
problem of MY X2 NNONA.]
Divrei Mishpat adds that when the storekeeper takes it he is not a nax 9w at all; but it's not hefker so if he uses it for his own
purposes he is liable.

Erech Shai answers that it is hefker while it is in the hands of the katan [so that if he loses it, the finder can certainly
keep it]; but it is only hefker for that time and afterwards reverts to the ownership of the father.

Avnei Choshen says the opposite: It only becomes hefker when the katan loses it; but as long as it is in his hand it is not
hefker. [Certainly in his view, the finder can keep what the katan loses.] The Even HaEzel says the same thing, in explanation of
Ketzos. Both are defending the Bach.

Regarding if this applies to any age:
Radvaz, Imrei Yosher, and Maharsham say it is not a Nny>wa to give a Yop something that is the derech to give (based on
age or item).
Avnei Choshen also suggests that if the child is old it won't be hefker (but it will still be an nyTn n7ax in relation to
being able to return it to the katan). Nesivos also probably agrees with this.
R' Shpitz proves from nnw »»7 that anyone less than 13 is called a katan for this. But R' Gross says from Imrei
Yosher it's not so simple.

*Three possibilities what the Gemara could mean about a katan:
It is hefker if it gets lost (or while it is in the katan's hand)
There is no obligation to return it if it is lost.
Giving the jar to the katan is not considered nywa.
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